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STATEMENT OF QUESTIONS PRESENTED 


1. The question is whether the appellants should 
be afforded relief under 28 U.S.C. § 2255 because the direct 
appeal to which they were entitled was frustrated by lack of 
counsel in violation of the Sixth Amendment to the Constitu- 
tion of the United States. 


2. assuming affirmative answer to this question, 
the remaining questions have been stated and briefed in the 


cases of James N. Lewis v. United States, No. 15,300, and 
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decision of April 14, 1960, 107 U.S. App. D.C. 353, 278 F.2d 
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JURISDICTIONAL STATEMENT 


This is an appeal from denial of a motion to vacate 
sentences under 28 U.S.C. § 2255 being prosecuted in forma 


pauperis by leave of the United States District Court for the 


District of Columbia. 

The District Court had jurisdiction, as does this 
Court, under the Act of June 25, 1948, c. 646, 62 Stat. 967, 
U.S.C., Title 28, § 2255. 


STATEMENT OF THE CASE 


The appellants, teen-age colored boys, were sentenced 
to imprisonment for five to fifteen years following conviction 
of a criminal offense in a trial at which the Trial Judge said, 
with regard to admissibility of the most damaging evidence in 
the cases 


"tT feel that the issue is a suffi- 
ciently close one to justify the Court, 
4f the defendants are found guilty in 
appealing in forma pauperis, I frankly 
think the issue is that close factually 
in this case." 1/ 


nner 


1/ The quotation is from pages 984 and 985 of the court re- 
porter's verbatim transcript of the trial, which was brought 

to this Court in three copies in connection with the prior 
appeals of the present appellants in James N. Lewis v. United 
States, Criminal No, 15,300 and Theodore Simms v. United States, 
Criminal No. 15,301, which were dismissed April 14, 1960, 107 
U.S. App. D.C. 353, 278 F.2d 33. The background of the trial 
4s fully discussed in the brief there filed on behalf of these 
appellants, and will not be further discussed herein. 


The appeal thus invited by the Trial Court was 
not timely taken because the appellants, youthful and ignor- 
ant, were without counsel during the period between sentenc- 
ing (on December 20, 1957) and expiration of the date for , 
filing an appeal, The statements of court-appointed trial 
counsel in this regard are as eonaeuee 


"Ty, —. Emmett McKenzie, was court- 
appointed trial counsel for James N. Lewis 
in the case of ted States v. Lewis et 
al., Criminal we SER EEC in the United 
States District Court for the District of 
Columbia. I represented this defendant 
at the trial and on sentencing. The Dis- 
trict Court did not appoint me to take an 
appeal in this case. I did not consider 
taking such an appeal and I did not speak 
with James N. Lewis at any time prior to 
the expiration of the date for filing an 
appeal concerning the possibility of anges 
ing or the steps necessary to pursue an 
perfect an appeal.” 


* * * 


"T, Julius W. Robertson, was court- 
appointed trial counsel for Theodore S 8 
in the case of United States v. Simms e 
al., Criminal No. 569 - 57 in the United 


1/ These statements were attached to the "Memorandum in Sup- 
port of Petition for Leave to Appeal In Forma Pau eris" that 
was submitted by present counsel by direction of this Court 

on April 20, 1959, in this case which was then numbered Misc. 


a, This statement was subsequently ses ierae eit Mr. McKenzie 
° 


add that "I did not discuss an appeal with Lewis since I did 
not believe there was any basis for a successful appeal. Fur- 
thermore the defendant and the defendant's family| indicated 
that there was complete satisfaction with the Seok of the 


trial. The defendant was charged with rape and was convicted 
of the lesser offense of assault with intent to commit rape. 
From the overwhelming evidence adduced at trial, felt that 
the verdict was as favorable as could be expected, and so in- 
formed the defendant." (See attachment to the U.S. Attorney's 
"Opposition to Petitioners' Memorandum in Support of Petition 
for Leave to Appeal In Forma Pauperis," filed April 28, 1959, 
in this case which was then numbered Misc. 1212.) 


States District Court for the District 
of Columbia. I represented this defend- 
ant at the trial and on sentencing. The 
District Court did not appoint me to 
take an appeal in this case. I talked 
with Theodore Simms about his right to 
appeal, but I told him that I would not 
undertake to prosecute such an appeal. 

I have never talked or conferred with 
Theodore Simms since the day of his sen- 
tencing." 


On December 3, 1958, after the time for noting an 


appeal had expired, the appellants pro se filed the instant 


motion under 28 U.S.C. § 2255 to vacate their sentences. 

(JA 23). The motion was opposed by the Government on the 
ground that the points thus raised should have been raised 
by direct appeal, and the motion was denied without hearing. 
(JA 24). 

fhe appellants sought leave to appeal, and present 
counsel was assigned’ by this Court to represent the appellants 
and to submit a memorandum 

" > . . directed to the single point that 

petitioners were impeded by ignorance or 

otherwise from pursuing and perfecting 

their appeal. See: Smith v. United States, 

88 U.S. App. D.C. 80, 187 Fed. 192." (Order 

of this Court of March 11, 1959, in No. 

Misc. 1212). 

The memorandum submitted in response to this direc- 
tion argued that the appellants' failure to appeal in proper 
form and time had resulted from a violation of their consti- 
tutional right to counsel that should be cured by this Court's 
hearing their appeal despite its lateness. (Memorandum in 
Support of Petition for Leave to Appeal In Forma Pauperis, 
No. Misc. 1212, pp. 2-6). The Government disagreed (Opposi- 
tion to Petitioners’ Memorandum in Support of Petition for 


1/ "JA" herein refers to the Consolidated Joint Appendix 
4led in the appellants’ direct appeals, Nos. 15,300 and 15,301. 


ae 


, 


Leave to Appeal In Forma Pauperis, No. Misc. 1212, pp. 2-5) 
but this Court remanded the Section 2255 motion to|the District 
Court 

", , . with directions to reconsider 

petitioners! motion to vacate sentence 

in the light of papers filed in this 
case in this court and to determine in 

a hearing whether petitioners! failure 

to file a timely notice of appeal was 

the result of excusable neglect. Robin- 
son v. United States, U.S. APD. Dec. 

— , 20 F.2d 715, cert. granted, 79 S. 

Ct. 347 (1958)." (Order of June 3, 1959 

in No. Misc. 1212). 

The District Court set the matter for consideration 
on June 30, 1959, but the hearing was aborted by the Govern- 
ment's announcement at the outset that it was withdrawing its 
opposition to the appellants’ motion. Thereupon the Judge, 
without entering any written opinion or orders, allowed 
appeals to be brought and thereafter said that he would deny 
the Section 2255 motion, (JA 10). 

Those appeals were argued on December 22, 1959, but 
were dismissed on April 14, 1960, after the Supreme Court held 
in United States v. Robinson, 361 U.S. 220 (1960),| that an 
appeal from a judgment of conviction must be filed within the 
time fixed by the Federal Rules of Criminal Procedure. James 
N. Lewis v. United States and Theodore Simms v. United States, 
107 U.S. App. D.C. 353, 278 F.2d 33 (1960). Prior to the dis- 


missal of these appeals the present appeal from the denial of 


the motion to vacate sentence was entered, as this Court's dis- 
1 


missal opinion noted, However, disposition of the present 
appeal was postponed by this Court pending disposition of Hodges 
v. United States, No. 14683,U.S. App. D.C., July 21, 1960. 


1/ The notices of appeal were filed March 5, 1960, following 
entry on March 2, 1960, of the order of Judge Tamm denying the 
appellants! Section 2255 motion "to the extent it |has not been 
granted heretofore by this Court's allowance of appeals from the 
petitioners' original convictions." 


-~he 


Following disposition’ of that case this Court, on October 12, 
1960, entered an order herein allowing the appellants to file 
a brief on or before November 8, 1960. 

This brief is directed solely to the question of the 
appellants' right to relief under 28 U.S.C. § 2255 in view of 
the frustration by lack of counsel of the direct appeal to 
which the District Court said they were entitled, If the 
Court agrees with the appellants! contention herein that their 
claims of error at the trial must be considered on this appeal, 


it is requested that these claims be considered and decided 


on the basis of the briefs filed and the argument had in the 
dismissed appeals in Nos. 15,300 and 15,301. 


STATUTE, RULE AND SECTION OF CONSTITUTION INVOLVED 


Amendment VI, Constitution of the United States 


"In all criminal prosecutions, the accused shall 
enjoy the right to a speedy and public trial, by impartial 
jury of the State and @istrict wherein the crime shall have 
been committed, which district shall have been previously 
ascertained by law, and to be informed of the nature and 
cause of the accusation; to be confronted with the) witnesses 
against him; to have compulsory process for obtai: wite 
nesses in his favor, and to have the assistance of Counsel 
for his defence." 


28 U.S.C. § 2255 


", prisoner in custody under sentence of a court 
established by Act of Congress claiming the right |to be re- 
leased upon the ground that the sentence was imposed in viola- 
tion of the Constitution or laws of the United States, or that 
the court was without jurisdiction to impose such, sentence, or 
that the sentence was in excess of the maximum authorized by 
law, or is otherwise subject to collateral attack, may move 
the court which imposed the sentence to vacate, set aside or 
correct the sentence. 


"a motion for such relief may be made at any time. 
"m™iless the motion and the files and ees of the 


case conclusively show that the prisoner is entitled to no 
relief, the court shall cause notice thereof to be served upon 
the United States attorney, grant a prompt heart thereon, 
determine the issues and make findings of fact an conclusions 

of law with respect thereto. If the court finds that the judg- 
ment was rendered without jurisdiction, or that the sentence 
4imposed was not authorized by law or otherwise open to collateral 
attack, or that there has been such a denial or infringement of 
the constitutional rights of the prisoner as to render the 
judgment vulnerable to collateral attack, the court shall vacate 
and set the judgment aside and shall discharge the prisoner or 
resentence him or grant a new trial or correct the sentence as 
may appear appropriate. 


+ * * 


“an appeal may be taken to the court of appeals from 
the order entered on the motion as from a final judgment on 
application for a writ of habeas corpus. . « « June 25, 1948, 

c. 646, 62 Stat. 967; May 24, 1949, c. 139, § 114, 63 Stat. 105." 
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Fed. R. Crim, P. 37(a) (2) 


"“pime for T Appeal. An appeal by a defendant 
may be taken [0 days er entry of the judgment or 
order appealed from, but if a motion for a new trial or in 
arrest of judgment has been made within the 10-day period an 
appeal from a judgment of conviction may be taken within 10 
days after entry of the order denying the motion. When @ 
court after trial imposes sentence upon @ defendant not 
represented by counsel, the defendant shall be advised of 
his right to appeal and if he so requests, the clerk shall 
prepare and file forthwith a notice of appeal on behalf of 
the defendant. An appeal by the government when authorized 
by statute may be taken within 30 days after entry of the 
judgment or order appealed from." 


STATEMENT OF POINTS 


1. The appellants must be afforded relief under 
28 U.S.C. § 2255 because the direct appeal to which they were 
entitled was frustrated by lack of counsel in violation of 
the Sixth Amendment to the Constitution of the United States. 


2. Assuming affirmative resolution of this point, 
the remaining points have been stated and briefed|in the cases 
of James N. Lewis v. United States, No. 15,300 and Theodore 
Simms v. United States, No. 15,301, that were argued to this 
Court on December 22, 1959, and dismissed by its decision of 
April 14, 1960, 107 U.S. App. D.C. 353, 278 F.2d 33. 


SUMMARY _OF ARGUMENT 


The appellants were clearly entitled to a direct 
appeal from the judgment of conviction in their original 
trial. The Trial Court said so and the Government has admit- 
ted as much. 

Such an appeal was attempted, but was thwarted by 
lack of counsel. The appellants, ignorant teen-age colored 
boys, were without the assistance of counsel during the time 
prescribed by the Federal Rules of Criminal Procedure for 
noting an appeal. By the time counsel was appointed for 
them by this Court, it was too late to save their direct 
appeals, which were ‘dismissed after briefing and argument 
here. Thus the appellants were deprived of an appeal by 
violation of their constitutional right to counsel. 

To redress this violation, the Court should afford 
relief in the present appeal under 28 U.S.C. § 2255, by 
deciding herein the questions of error in the original con- 
viction that would have been decided by direct appeal but 
for the unavailability of such review due to lack of counsel. 


THE ARGUMENT 


The Direct Appeal To Which The Appellants Were| Entitled 
Was Frustrated By Lack Of Counsel In Violation Of The 


Sixth Amendment To The Constitution Of The United States. 


The appellants unquestionably were entitled to 
direct appeals from their conviction. At the trial the pre- 
siding Judge said that he would allow appeals (Statement of 
Case, supra, De. 1) and the Government admitted the propriety 
of such appeals by not opposing their grant under the "excus- 


able neglect" doctrine subsequently overturned by United States 


v. Robinson, 361 U.S. 220 (1960) (Statement of Case, supra, p. 4). 


The direct appeals were frustrated, however, by lack of timely 
notices of appeal. See this Court's opinion of April 14, 1960, 
in James N. Lewis v. United States and Theodore Simms v. United 
States, 107 U.S. App. D.C. 353, 278 F.2d 33 (1960). 
The lack of such notices stemmed from the fact that 
the appellants, ignorant teen-age colored boys, were without 
assistance of counsel. Trial counsel appointed by the District 
Court did not consider themselves appointed to take the appeal 
the Trial Judge had said he would allow, and did not take the 
steps necessary to protect the appellants' rights | following 
sentencing. (Statement of Case, supra, pp. 2-3). Thus the 
appellants were deprived of the assistance in noting appeals 
that the Court itself would have provided if the appellants 
had been without counsel at the sentencing. (Fed), R. Crim. P. 


37 (a) (2)). 


This lack of assistance of counsel to guide the 


appellants in pursuit and perfection of an appeal was a 


clear denial of their Constitutional right to counsel. 
Johnson v. United States, 352 U.S. 565 (1957) and Ellis v. 
United States, 356 U.S. 674 (1958). 

These cases, of course, dealt with failure of a 
Court of Appeals to provide counsel for an appellant before 
dismissing an appeal taken pro se rather than with failure 
of a District Court to provide counsel to assist in the 
original preparation of the appeal. But the latter is no 
less than the former an important step in a criminal case, 
As one Court of Appeals has put it in dictum discussing the 
Johnson case: 

"Phe rationale of that decision is prem- 

ised upon the fact that an appeal from a 

judgment of conviction is one step in the 

criminal proceedings. Since the Sixth 

Amendment entitles defendants in federal 

eriminal proceedings to the aid of coun- 

sel (Johnson v. Zerbst, 304 U.S. 458, 58 

S.Ct. 1019, 82 L.Ed. 1461), that right 

extends to every phase of the appeal, in- 

ing permission to appeal in forma 


Anderson v. Heinze, 258 F.2d 47 
Cir. 1958), it » 358 


(1958). of. “teited states y. Malideon, 
F.2d 792, 793" (ed Cle 1957). 

Indeed, need for the skill and learning of counsel 
seems even more acute in the crucial formative period of an 
appeal than later. Thus in United States v. Dudley, 154 F. 
Supp. 623 (S.D.N.Y. 1957), affirmed per curiam, 260 F.2d 439 
(2d Cir. 1958), Judge Weinfeld appointed counsel, without 
petitioner's request, to assist him on a motion under 28 
U.S.C. § 1915 for an order granting leave to appeal in forma 
pauperis, saying (at pages 623-624): 


-ll- 


", , . While the direct holding in Johnson 
v. United States . . . is that one appealing 
from a trial court's order denying him leave 
to appeal in forma pauperis is entitled |to 
have the Court of Appeals appoint counsel to 
aid him in the presentation of his appeal, I 
am of the view that the scope and the spirit 
of the holding also require the trial court 
to appoint counsel to assist petitioner in 
connection with an application under sap ees 
1915. Indeed, if the trial court shoul 
certify that the appeal ‘is not taken in 
good faith! its certification could carry 
great weight with the Court of Appeals; | ac- 
cordingly, there is more compelling reason 
for providing petitioner with legal repre- 
sentation in his initial effort to obtain 
the in forma pauperis order." 


Here the lack of counsel was even more fatal to the 
appellants' rights. Where the initial steps of an appeal 
have been taken, even though pro se, the prisoner| at least has 


the assurance of scrutiny of his claims by a court. There is 


some protection of his rights and hope for him even though he 


4s without counsel and may have inadequately raised his claims. 
But the appellants' lack of counsel in this case was utterly 
destructive of their rights. They were deprived of appeal 
without any consideration being given their claims. Having 
counsel available at the trial to object to the errors there 
committed was no help to the appellants so far as) appeal was 
concerned because they were deprived of the means to bring 

the error established by the trial counsel before an appellate 
court, and the appellants were thus without effective assist- 
ance of counsel below--not because of any failure or short- 
coming of trial counsel, but because appellants were denied 
the fruits of trial counsel's labors at a eritical point in 


time. Never could there be clearer demonstration of the truth 
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of this Court's statement that "An accused, deprived of coun- 

set at any stage of criminal proceedings up to and including 
final disposition of his case on appeal, may be irreparably 
harmed," Hodge v. Huff, 78 U.S. App. D.C. 329, 332, 140 F.2d 686, 
689, cert denied, 322 U.S. 733 (1944). The Sixth Amendment 


precludes such harm. 


II. the Appellants‘ Conviction Should Be Reviewed Under 
28 U.S.C. § 2255 To Cure The Violation Of Their Con- 


stitutional Right To Counsel That Frustrated The Direct 
Appeal To Which They Were Entitled. 


When the Supreme Court handed down the opinion in 
the Robinson case that caused dismissal of Lewis' and Simms! 
prior direct appeals for lack of timely notices of appeal, 
the Court noted the availability of collateral attack under 
28 U.S.C. § 2255 to redress denial of basic rights in cases 
where appeals had not been taken. United States v. Robinson, 
361 U.S. 220, 230 n. 14 (1960). In Hodges v. United States, 
No. 14683, U.S. App. D.C., July 21, 1960, this Court said 
that the Supreme Court did not mean thereby to expand the 
relief available under Section 2255 in cases--like Hodges-- 
"where no basic right has been denied, within the principles 
announced in Sunal v. Large, 332 U.S. 174 (1947), and other 
governing decisions." (Slip Opinion at pp. 5-6). However, 


one "basic right" for which Sunal v. Large, supra, "and other 


governing decisions” have specifically reserved availability 


i ee 


of habeas corpus (or a Section 2255 motion) is relief from 
loss of a meritorious appeal, as here, through lack of counsel. 
See Sunal v. Large, 332 U.S. 174, 177 (1947), citing the case 
of Johnson v. Zerbst, 304 U.S. 458, 467 (1938), in which the 
prisoner was held entitled to relief by way of habeas corpus 
because he had been deprived of a direct appeal by lack of 
counsel, As the Supreme Court said in Brown v. Allen, 344 
U.S. 443, 485-486 (1953): "Of course, federal habeas corpus 
is allowed where time has expired without appeal when the 
prisoner is detained without opportunity to appeal because 
of lack of counsel, incapacity, or some interference by offi- 
cials." (Citing Dowd v. United States ex rel. Cook, 340 U.S. 
206 (1951); De Meerler v. Michigan, 329 U.S. 663 (1947); and 
Johnson v. Zerbst, supra). 
This point was recognized by this Court jin Smith v. 
United States, 88 U.S. App. D.C. 80, 187 F.2d 192 | (1950), 
cert. denied, 341 U.S. 927 (1951). There it was observed that 
"The right of appeal may be frustrated in the absence of coun- 


sel. To deny habeas corpus in such circumstances would seri- 


ously impair the constitutional guaranty of right jof counsel." 
(88 U.S. App. D.C. at 85, 187 F.2d at 197). So where, as here, 


there has been a "deterrent to appeal, such as lack of counsel," 

relief must be afforded under Section 2255 (88 U.S. App. D.C. 

at 85-86, 187 F.2d at 197-198). 
In the present case that relief should be decision 

now of all questions of trial error that might have been 

raised in the direct appeal of which the appellants were de- 

prived by the lack of counsel--the claims that were raised in 
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the prior appeals in Nos. 15,300 and 15,301 which were dis- 
missed because of the jurisdictional defect occasioned by that 


lack of counsel. This would fully redress the injury caused 
by the constitutional deprivation. And the Supreme Court has 
indicated that provision of such review is an appropriate 
alternative to immediate release where appellate procedures 
have ‘been rendered unavailable through violation of a consti- 
tutional right. See Dowd v. United States ex rel. Cook, 340 
U.S. 20, 210 (1951), ef. Griffin v. Illinois, 351 U.S. 12 
(1956); Page v. United States, 359 U.S. 116, 268 F.2d 251, 
272 F.2d 816 (8th Cir. 1959). 


Respectfully submitted, 


Alfred V. J. Prather 
Alfred V. J. Prather 
7Ol Union Trust Building 
Washington 5, D.C. 


Attorney for Appellants 
By Appointment of this Court 


November 8, 1960 


CERTIFICATE OF SERVICE 


I hereby certify that I have this eighth day of 
November, 1960, served the foregoing Brief For Appellants 
on the United States Attorney, Oliver Gasch, by causing a 
copy thereof to be delivered to his office in the United 


States Court House. 


/s/ Alfred V. J. Prather 


Alfred V. J. Prather 
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FILED - pec - 3 1960 
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No. 15613 
QUESTION PRESENTED 


In the opinion of the appellee the following question is 
presented: 

Whether failure of counsel to file timely notice of appeal 
constitutes a basis for relief under 28 U.S.C. 2255 where appel- 
lants did not express dissatisfaction with the outcome of the 
trial until a year following the judgment of conviction and 
there was no showing of “a real miscarriage of justice” (Hodges 
v. United States, No. 14683, decided July 21, 1960)? 


I. Failure of appellants’ counsel to file timely notice of appeal 
does not constitute a basis for relief under 28 U.S.C. 2255-_- 

A. Failure to file timely notice of appeal does not consti- 

tute a violation of the right to counsel as guaranteed 

by the sixth amendment to the Federal Consti- 


B. Appellants have presented no showing warranting 
relief under 28 U.S.C. 2255 
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Bnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15613 


James N. Lewis AND THEODORE SIMMS, APPELLANTS 
v. 
Unrrep Srates oF AMERICA, APPELLEE 


APPHAL FROM THE UNITED STATES DISTRIOT COURT 
FOR THB DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On June 24, 1957, appellants, with three others, were indicted 
in the District Court for the District of Columbia for rape in 
violation of Section 2801 of Title 22 of the District of Columbia 
Code, as amended. Counsel was appointed by the Court to 
represent appellants and they were allowed to proceed at the 
trial in forma pauperis. Trial commenced on October 17, 1957. 
On October 31, 1957, the jury having been instructed on rape 
and on the lesser included offense of assault with intent to 
commit rape, returned a verdict of guilty of assault with intent 
to commit rape, and, on December 20, 1957, the appellants were 
each sentenced to a term of five to fifteen years imprisonment, 
Judgment and commitment were filed January 2, 1958. 

On December 3, 1958, appellants pro se filed a motion in the 
District Court to vacate sentence pursuant to 28 U.S.C. 2255. 
The alleged basis for the relief was (1) there was no probable 
cause for arrest, (2) they were illegally detained and interro- 
gated by police until they gave self-incriminating statements, 

(1) 
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(3) they were denied the right to cross examine the complain- 
ing witness at the preliminary hearing, and (4) the evidence 
was insufficient. The motion was opposed by appellee on the 
grounds that such contentions could not be raised under a 
2255 motion and that there is no constitutional right to a pre- 
liminary hearing prior to indictment. The motion was denied 
by the Court on December 17, 1958. 

On December 31, appellants filed a petition in the District 
Court for leave to proceed on appeal in forma pauperis from 
the judgment of conviction. The Court denied the motion and 
the appellants petitioned this Court for leave to prosecute an 
appeal in forma pauperis, alleging substantially the same con- 
tentions as in their motion to vacate sentence, and requesting 
that counsel be appointed to assist them in their appeal (Misc. 
1212). Since time for direct appeal had expired, appellee op- 
posed, contending that the appellants set forth no allegation 
upon which relief could be granted pursuant to 28 U.S.C. 2255. 

On March 11, 1959, this Court, citing Smith v. United States, 
88 US. App. D.C. 80, 187 F. 2d 192 (1950), certiorari denied, 
341 U.S. 927 (1951), entered an order appointing counsel to 
represent appellants and allowing him to file a memorandum 
in support of the petition “directed to the single point that 
petitioners were impeded by ignorance or otherwise from pur- 
suing and perfecting their appeal.” In the memorandum 
which was filed by appellants’ counsel, it was contended that 
relief should be granted under 28 U.S.C. 2255 because appel- 
lants did not have the effective assistance of counsel in perfect- 
ing their appeal. In reply appellee pointed out that effective 
assistance of counsel was not raised in the motion below and 
therefore the issue was not properly before the Court. 

Statements by trial counsel for each of the appellants were 
filed along with the memorandum. Trial counsel for appel- 
lant Simms stated (infra, pp. 19-20) : 

* * © T represented this defendant at the trial and on 
sentencing. The District Court did not appoint me to 
take an appeal in this case. I talked with Theodore 
Simms about his right to appeal, but I told him that I 
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would not undertake to prosecute such an appeal. I 
have never talked or conferred with Theodore Simms 
since the day of his sentencing. [Emphasis supplied.] 


Trial counsel for appellant Lewis stated in pertinent part 
(infra, p. 19): 

* * * J did not discuss an appeal with Lewis since I 
did not believe there was any basis for successful ap- 
peal. Furthermore the defendant and the defendant’s 
family indicated that there was complete satisfaction 
with the outcome of the trial. The defendant was 
charged with rape and was convicted of the lesser of- 
fense of assault with intent to commit rape. From the 
overwhelming evidence adduced at trial, I felt that 
the verdict was as favorable as could be expected, and 
so informed the defendant. 


Upon consideration of the memorandums, this Court, on 
June 3, 1959, remanded the cases to the District Court with 
directions “to reconsider petitioners’ motion to vacate sentence 
in the light of papers filed in this case in this court and to de- 
termine in a hearing whether petitioners’ failure to file a timely 


notice of appeal was the result of excusable neglect.” The 
order cited Robinson v. United States, 104 U.S. App. DC. 
200, 260 F. 2d 718 (1959), remanding a case to the District 
Court for a determination as to whether the failure to file 
timely notice of appeal in that case was the result of excusable 
neglect. At that time the Robinson decision had not been re- 
versed by the Supreme Court (361 U.S. 220 (1960) ). 

Pursuant to this Court’s order, a hearing was held in the 
District Court on June 30, 1959. Appellants were represented 
by their trial counsel and by counsel appointed in this Court. 
At the commencement of the hearing, counsel for appellee 
stated that he did not oppose the application to appeal. Then 
there ensued a brief discussion in which trial counsel for ap- 
pellant Sims called attention to that part of his affidavit stat- 
ing that appellant Simms had been advised of his right to 
appeal. Whereupon the Court stated: 
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I think your affidavit and that of Mr. McKenzie speak 
for themselves. 

However, in view of the philosophy of our Court of 
Appeals in situations of this kind, I think that the Court 
should cut any tape that exists in a situation of this 
kind in the interest of expedition. 

I will rule, in order to expedite the matter, that notice 
of appeal, the failure to file a timely notice of appeal 
was the result of excusable error, or excusable neglect. 


Counsel for appellee then called the Court’s attention to this 
Court’s mandate following the order of June 3, 1959, remanding 
the case with direction to reconsider the motion to vacate 
sentence and to determine whether failure to file a timely notice 
of appeal was the result of excusable neglect. Whereupon the 
following discussion ensued: 


The Courr. Is there anything you want to say in be- 
half of these defendants with reference to the motion 
to vacate sentence? 


Mr. Praraer. No, Your Honor. It is my under- 
standing that this is just an administrative matter for 
the record, in view of Your Honor’s ruling on the motion 
earlier today. 

The Couvrr. I will, in order to follow the letter of the 
mandate and to meet what I believe was Mr. Altshu- 
ler’s presentation, deny the motion to vacate sentence. 


On June 30, 1959, appellants filed notices of appeal from 
their judgments of conviction and sentence, entered January 2, 
1958. Briefs were filed in this court and the cases were argued 
before a three judge panel on December 23, 1959 (Nos. 15,300, 
15,301). The questions presented to the Court were whether 
statements made by appellants to the police within one half 
hour of their arrest were admissible (Gov. Br. pp. 8-13); 
whether appellants were denied the right to a speedy trial, 
although appellants made no request for the advancement of 
the trial date (Gov. Br. 13-16); and whether the trial court 
erred in instructing the jury on the lesser included offense of 
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assault with intent to commit rape where appellants’. counsel 
announced satisfaction with the charge and there was evidence 
to justify it (Gov. Br. pp. 16-19). 

On January 11, 1960, the Supreme Court reversed this Court 
in Robinson v. United States, 361 U.S. 220, holding that this 
Court lacked jurisdiction to entertain an appeal from.a judg- 
ment in a criminal case where notice of appeal was not filed 
within the time fixed by Rule 37(a) (2), F.R.Crim. P. In light 
of this decision, appellee filed a motion to dismiss the appeals, 
which motion was granted on April 14, 1960 (107 U.S. App. 
D.C. 353, 278 F. 2d 33). 

On March 2, 1960, the District Court, having been, advised 
by the Clerk of this Court of the absence in the record of an 
order denying appellants’ motion to vacate sentence as a re- 
sult of the hearing on June’30, entered an order which read 
in pertinent part: 

Orperep that the petitioners’ motion to vacate sen- 
tence be and it is hereby denied (to the extent it has 
not been granted heretofore by this Court’s allowance 
of appeals from the petitioners’ original convictions) ; 

Anp Ir Is ForrHer Orverep that the petitioners are 


granted leave to proceed on appeal from this Order 
without prepayment of costs and that the Clerk of this 
Court transmit to the Court of Appeals such of the 
original papers in this case as have not previously been 
transmitted to the Court of Appeals. 


On March 5, 1960, appellants filed notice of appeal (No. 
15,613; this case) from the District Court’s order of March 2 
denying appellants’ motion to vacate sentence. On March 
19, appellants filed a motion requesting this Court to consoli- 
date appeal No. 15,613 with appeals Nos. 15,300, 15,301. The 
motion was opposed by the appellee and granted by the Court 
on March 29, 1960. 

On April 15, 1960, this Court, sua sponte, issued an order 
vacating its order of March 29, 1960, consolidating the cases, 
and postponed disposition of this appeal (No. 15,613) until 
after the rehearing en banc of Hodges v. United States, (No. 
14,683, September 1959 term). On July 21, 1960, this Court 
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affirmed the judgment of the District Court in the Hodges 
case, holding that petitioner’s contention with respect. to an 
alleged coerced confession was beyond the seope of a 2255 
motion and that the accused’s lack of knowledge in failing 
to take an appeal could not expand the scope of relief grant- 
able under Section 2255. 

On October 12, 1960, this Court, having been informed that 
counsel for appellants considered briefing and argument de- 
sirable, allowed appellants to file a brief on or before Novem- 
ber 8, 1960, and appellee to file a brief twenty-five days from 
the filing of appellants’ brief. Appellee files its brief pursuant 
to this order. 

STATUTE INVOLVED 


Title 28 U.S.C. § 2255 provides: 

Federal custody: remedies on motion attacking sen- 
tence.—A prisoner in custody under sentence of a court 
established by Act of Congress claiming the right to be 
released upon the ground that the sentence was imposed 
in violation of the Constitution or laws of the United 
States, or that the court was without jurisdiction to 


impose such sentence, or that the sentence was in ex- 
cess of the maximum authorized by law, or is otherwise 
subject to collateral attack, may move the court which 
imposed the sentence to vacate, set aside or correct the 
sentence. 

A motion for such relief may be made at any time. 

Unless the motion and the files and records of the 
case conclusively show that the prisoner is entitled to 
no relief, the court shall cause notice thereof to be 
served upon the United States Attorney, grant a 
prompt hearing thereon, determine the issues and make 
findings of fact and conclusions of law with respect 
thereto. If the court finds that the judgment was ren- 
dered without jurisdiction, or that the sentence imposed 
was not authorized by law or otherwise open to col- 
lateral attack, or that there has been such a denial or 
infringement of the constitutional rights of the prisoner 
as to render the judgment vulnerable to collateral at- 
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tack, the court shall vacate and set the judgment aside: 
and shall discharge the prisoner or resentence him or 
grant a new trial or correct the sentence as may appear 
appropriate. i 

A court may entertain and determine such motion 
without requiring the production of the prisoner at the 
hearing. i 

The sentencing court shall not be required to enter- 
tain a second or successive motion for similar relief on 
behalf of the same prisoner. 

An appeal may be taken to the court of appeals from 
the order entered on the motion as from a final judg- 
ment on application for a writ of habeas corpus. 

An application for @ writ of habeas corpus in behalf 
of @ prisoner who is authorized to apply for relief by 
motion pursuant to this section, shall not be entertained 
if it appears that the applicant has failed to apply for 
relief, by motion, to the court which sentenced him, 
or that such court has denied him relief, unless it also 
appears that the remedy by motion is inadequate or 
ineffective to test the legality of his detention. 


SUMMARY OF ARGUMENT 


Contrary to appellants’ contention, the failure of appellants’ 
counsel to file timely notice of appeal does not constitute 4 
violation of the right to counsel as guaranteed by the Sixth 
Amendment to the Federal Constitution. There is no consti- 
tutional right to appeal. Lovvorn v. Johnston (9th Cir., 1941), 
118 F. 2d 704, cert. denied, 341 US. 607 (1941). Appellants 
were expertly defended at their trial. They were convicted of 
a leaser offense than that for which they were indicted. Counsel 
was of the opinion that the evidence of the lesser offense was 
“overwhelming”. Appellants themselves never indicated to 
their counsel that they were dissatisfied with the outcome of 
the trial. Under such circumstances appellants’ claim. that 
counsel was ineffective is plainly frivolous. 

Appellants have failed to present any showing of “s real 
miscarriage of justice” warranting relief under 28 US.C. 2255. 
See Hodges v. United States, No. 14,683, decided July 21, 1960, 
where this Court affirmed a judgment of the District Court, de- 
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clining to vacate a sentence of imprisonment for crime, under 
28 U.S.C. 2255. Hodges contended that he did nat take:s direct 
appeal because he did not know he had only ten days within 
which to appeal. In that case there was a showing that his 
counsel thought he should appeal, but. in this. case counsel for 
appellant Lewis was of the opinion that an appeal would have 
been futile. Appellant Simms was not ignorant of his right to 
appeal because his counsel had discussed the possibility of an 
appeal with him. Thus, even more so than in the Hodges case, 
the judgment of the Court below should be affirmed. 


ARGUMENT 
I 


Failure of appellants’ counsel to file timely notice of appeal 
does not constitute a basis for relief under 28 U.S.C. 2255 


Pursuant to the Supreme Court’s decision in Robinson v. 
United States, 361 U.S. 220 (1960), this Court dismissed a 
direct appeal in this case because notice of appeal was not filed 
within the time prescribed by Rule 37(a) (2), FR. Crim. P. 
(Lewis v. United States, 107 U.S. App. D.C. 353, 278 F. 2d 33). 
Appellants now seek to bring themselves within the provisions 
of 28 U.S.C. 2255. The only basis alleged for relief under 28 
- U.S.C. 2255 is that counsel failed to file timely notice of appeal 
and thus assure appellants right to a direct. appeal. This omis- 
sion on the part of counsel, they contend, constitutes a viola- 
tion of their constitutional right to counsel and warrants this 
Court allowing an appeal and considering issues whieh would 
otherwise only be considered on direet appeal. There is no 
merit in their contentions because (1) their constitutional right 
te counsel was not violated and (2) they have presented no 
showing warranting relief. 

A. Failure to file timely notice of appeal does not constitute a violation 
of the right to counsel as guaranteed by the Sixth Amendment to the 
Federal Constitution 


Appellants do not contend that their counsel was ineffec- 
tive during the trial. Rather, they contend that their right 
to effective assistance of counsel was violated because trial 
counsel did not note an appeal on their behalf and they have 
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cited’ numerous cases and set forth dicta which allegedly sup- 
ports their contention (Br. 10-15). However, from an exam- 
ination of the cases cited and the dicta, it. is clear that, the 
Courtg are referring to the effective assistance of counsel dur- 
ing ® criminal trial or to those instances where officials ob- 
structed efforts to file timely notice of appeal. None of the 
cases cited, nor does the dicta so state, hold that failure of 
counsel to file timely notice of appeal constitutes a violation 
of the constitutional right to counsel. Indeed such a position 
is untenable because the decision to appeal does not, rest 
solely with counsel. The initial desire for an appeal should 
come from the defendant himself. Whereas, he may not 
actually know he has a right to appeal,” certainly it requires 
no special knowledge for a defendant to tell his counsel that 
he is dissatisfied with the outcome of a trial and thinks he has 
been unfairly treated. 

There is no constitutional right of appeal in a federal crim- 
inal case. In McKane v. Durston, 153 U.S. 683, 687 (1894), 
the Supreme Court stated: 


* ** An appeal from a judgment is not.a matter of 
absolute right, independently of constitutional or stat- 
utory provisions allowing such appeal. A review by 
an appellate court of the final judgment in a criminal 
case, however grave the offense of which the accused 
is convicted, was not at common law and is not now @ 
necessary element of due process of law. It is wholly 
within the discretion of the State to allow or not to 
allow such.a review. A citation of authorities upon 
the point is unnecessary. 

This language was again set forth in Brown v. Allen, 344 US. 

443, 486, fn. 36 (1953). See also United States v. Robinson, 


4 According te the record of this case, the family of appellant Lewis ex- 
pressed satisfaction with the outcome of the trial, and appellant Simms 
was advised of his right to appeal (supra, pp. 19-20). But even assuming 
they did not know of their right to appeal, the accused’s “knowledge of 
the law can hardly be the subject of any meaningful jndicial inquiry.” 
Hodges v: United States, No. 14,688, decided July 21, 1960, slip op. p. 5, 
fn. 4, set forth infra, pp. 12-13. 
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361 US. at 226, noting: that “[t]he ‘right of’appeal in crimi- 
nal cases in federal courts is of relatively recent origin.” * 

' Lovvorn v. Johnson, (9th: Cir. 1941), 118 F. 2d ‘704, cert. 
denied, 341 US. 607 (1941), involved a habeas corpus proceed- 
ing in which the appellant claimed that his right under the 
Sixth Amendment had been violated because after the verdict 
was returned by the jury his counsel withdrew from the case 
without his knowledge or consent. Appellant contended that 
he did not take an appeal because he did not know how to do 
so. In affirming the order refusing to issue the writ, the Court 
stated (118'F. 2d at 707): 


* © © The allegation of the appellant with reference 
to his failure to take an appeal because not advised by 
counsel, does not invalidate the judgment. The Sixth 
Amendment does not secure to a defendant a right of 
appeal, and the failure to have counsel after sentence 
would not constitute a violation of the Sixth 
Amendment. 


In Moore v. United States, 101 U.S. App. D.C. 412, 249 F. 
2d 504 (1957), involving an appeal from a denial of a 2255 mo- 
tion, the appellant contended that his motion should be 
granted because he did not have the effective assistance of 
counsel. His main allegation was that trial counsel, in advis- 
ing him to plead guilty after most of the Government's evi- 
dence was in and a mistrial had been declared because of a 
volunteered statement by a witness, said that the case “could 
be won on appeal” if a plea were made. In affirming the order 
of the Court below, this Court stated (101 U.S. App. D.C. at 
413, 249 F. 2d at 504) ; 


* * * The case against the accused was strong. After 
making his plea, he received a light sentence. The ad- 
vice to plead guilty was probably good and certainly 
reasonable. Therefore it could not deprive the accused 
of the effective assistance of counsel, even if counsel ac- 


2 Johnson v. United States, 352 U.S. 565 (1957) and Hllis v. United 
States, 356 U.S. 674 (1958), cited by appellants (Br. 11), are not pertinent 
to the issue in this case since they concerned the right of a pauper, under 
28 U.S.C. 1915, to be represented by counsel on direct appeal after timely 
notice of appeal had been filed. 


il 

“companied it with the erroneous prediction which' ‘the 

appellant attributes to him. von 
Even. more s0 in this case, it cannot be said that appellants 
were deprived of effective assistance of counsel. Appellants 
were convicted, not on # plea of. guilty, but after a lengthy. 
trial in which they were expertly defended. They were in- 
dicted for rape and the jury returned a verdict of guilty of the 
lesser offense of assault with intent to commit rape. : The evi- 
dence of this offense, as trial counsel has stated, was “over- 
whelming” (infra, p. 19), and appellants failed to express any 
dissatisfaction with the outcome of the trial to their counsel. 
In such circumstances their claim that counsel was ineffective 
because of failure to note an appeal is plainly frivolous. 


B, Appellants have presented no showing warranting relief under 
28 U.S.C, 2255 . 


In Hodges v. United States, No.’14,683, decided en banc by 
this Court on July 21, 1960, this Court affirmed a judgment of 
the District Court’ declining to’vacate appellant’s sentence of 
imprisonment for robbery, under 28 U.S.C. 2255, as against 


appellant’s allegation that his conviction was obtained by rea- 
gon of a coerced confession introduced at trial. After discus- 
sing the safeguards made # ilable to the accused to protect 
him from being convicted on the basis ofa coerced confession 
and the desirability, if error is committed, of taking an appeal 
while the record is fresh in the minds of all concerned, the 
Court stated (slip op., p. 4): 

* * * But, absent a showing of a real miscarriage of 
justice, I think we must hold to the general rule that 
the admission of a confession at a plenary trial is not 
subject to attack under Section 2255 on the ground 
that the confession was coerced, or was given during. é 
period of illegal detention. Allowing such collateral at- 
tacks to be made would permit the reopening of many 
of the most lengthy and hotly contested criminal 
trials—at a time when recollections may have dimmed 
and witnesses may have disappeared. [Footnote refer- 
ence omitted; emphasis supplied.] eat 
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in an affidavit, filed in his Petition For Rehearing, Hodges 
stated that he could not recall having any conversations with 
his attorneys concerning an appeal in his case and that he 
did not know he had only ten days in which to appeal (Infra, 
p. 20). His trial counsel stated that they were present at the 
time sentence was imposed, but that Hodges was removed 
from the courtroom before they had an opportunity to talk 
with him (Infra, p. 21). They stated that they did not dis- 
cuss an appeal with him, but that they did talk to his wife 
and advised her strongly to have her husband prosecute an 
appeal and understood that she would so do (ibid.). Despite 
such a showing, this Court stated (Slip op., p. 5): 
* * © Assuming arguendo that this constituted “ex- 
cusable neglect,” * it does not extend the time for taking 
a direct appeal, United States v. Robinson, 361 U.S. 220 
(1960); @ fortiori it cannot expand the scope of relief 
grantable under Section 2255 into that available on 
direct appeal. 
Of course, if the Government has obstructed the 
accused in his efforts to take a direct appeal, that is 
another story. Cf. Dowd v. Cook, 340 U.S. 206 (1951). 
But mere neglect in taking an appeal—excusable or 
not—should not open the door to the bringing of col- 
lateral attack under Section 2255, in a case where it 
would otherwise not lie. Such a view would greatly 
hamper the courts in their task of rendering prompt 
justice in current cases, and would tend to revive the 
“Sntolerable uncertainty and confusion” which the Su- 
preme Court was seeking to end in its decision in United 
States v. Robinson, supra at 230. 


In Footnote #4 of the opinion, this Court commented on 
the accused’s knowledge with respect to the filing of an appeal 
(Ibid) : 

However, this accused’s knowledge of the law can 
hardly. be the subject of any meaningful judicial in- 
quiry. As to the alleged lack of opportunity to consult 
with counsel, the record shows that the verdict of guilty 
was rendered on April 15, 1957, and that sentencing 
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took place on May 3, 1957. Hodges was represented 
at the trial and at sentencing by two attorneys, both 
apparently retained by him. If either had perceived 
any substantial basis for an appeal, it is almost incred- 
ible that Hodges would not have been so advised prior 
to May 13, the last day for taking an appeal. 


Unlike Hodges, who was indicted and convicted of robbery, 
appellants in this case were indicted for rape and convicted of 
the lesser offense of assault with intent to commit rape. Coun- 
sel for appellants expressed satisfaction with the charge of the 
Court on assault with the intent to commit rape (Tr. 1661- 
1662, 1680),* and, in a discussion on the charge, counsel for 
appellant Lewis told the judge that in his opinion there was 
evidence of an assault (Tr. 1672). Unlike counsel for Hodges, 
in a statement filed in this Court, counsel for appellant Lewis 
stated (supra, p. 3): “I did not discuss an appeal with Lewis 
since I did not believe there was any basis for successful appeal. 
* * © From the overwhelming evidence adduced at trial, I 
felt that the verdict was as favorable as could be expected, and 
so informed the defendant.” Counsel for appellant Lewis also 
stated that Lewis’ family indicated “complete satisfaction” 
with the outcome of the trial (supra, p. 3). With reference 
to appellant Simms, it is clear from the statement filed by his 
trial counsel that, unlike Hodges, Simms was advised about his 
right to appeal (supra, pp. 2-3). 

Sentencing of the two appellants took place on Deeember 
20, 1957, almost two months after the jury verdict, and the 
trial counsel for appellants were present in court at that time. 
There is no evidence that either counsel withdrew from the case 
prior to the expiration of the time for taking an appeal. Ap- 
pellants have presented no showing that, during this period 
between the date of the jury verdict and the expiration of the 
time for taking an appeal, they or their families expressed dis- 
satisfaction to their attorneys about the outcome of the trial. 

Thus, even more so than in the Hodges case, the circum- 


* a transcript was ordered by the District Court on October 17, 1967, at 
the expense of the Government. 
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stances of this case do not present any “real miscarriage of jus- 
tice” warranting the opening of a lengthy criminal trial three 
years following the jury’s verdict of guilty. Nor do appellants 
present any such showing. As evidence that an appeal is war- 
ranted, they point to an isolated statement of the trial judge to 
the effect that “the issue is a sufficiently close one to justify the 
Court, if the defendants are found guilty in appealing in forma 
pauperis” (Br. 10). This statement was made after the Gov- 
ernment had presented its case in chief and it was made in 
reply to a contention by Albert A. Stern, Esquire, who repre- 
sented co-defendants Robert Smith and John Settles, that the 
two defendants whom he represented should be acquitted on 
the basis of the Supreme Court’s decision in Mallory v. United 
States, 354 U.S. 449 (1957) (Tr. 963-976). Whereas, this was 
also the position adopted by appellants’ counsel, the District 
Court noted that unlike Mallory, who was detained for a period 
of hours, the admissions about which the officers testified in this 
case took place within fifteen minutes to one half hour after the 
arrest.‘ 

Appellant also contends that “the Government admitted 
the propriety of such appeals by not opposing their grant under 
the ‘excusable neglect’ doctrine subsequently overturned by 
United States v. Robinson, 361 U.S. 220” (Br. 10). At the 
hearing on June 30, 1959, without considering the merits of 
appellants’ reason for not filing timely notice of appeal, the 


“In full context the statement of the Court is as follows (Tr. 984-985) : 

“In the present case the admissions about which the police officers have 
testified took place within 15 minutes to one-half hour after the arreats. 

“I believe that this factor, this evidence puts the case in a different cate- 
gory than the Carter case and MalUory case in which the defendants were 
detained for a period of hours and as the Supreme Court has said, detained 
for the purpose of obtaining a confession. 

“I think there is a distinction in this case that justifies the Court in per- 
mitting the case, at least at this stage, to go to the jury. 

“I feel that. the issue is a sufficiently close one to justify the Court, if the 

@efendants are found guilty in appealing in forma pauperis, I frankly think 
the issue is that close factually in this case. 
““T do believe, in reference to government Exhibit No. 6, which is the 
signed statement of the defendant Lewis, that there is an element in the 
Case not present in the Carter case, namely, the utilization of a section of 
this statement which was favorable to the defendant by the defendant 
justifying the government in offering the entire statement in evidence.” 
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‘District Court allowed a direct appeal, and the Government 
did not oppose because of this Court’s decision in Robinson v. 
United States, 104 U.S. App. D.C. 200, 260 F. 2d 718 (1959). 
Consistent with the reversal of that case by the Supreme Court 
(361 U.S. 220), the Government moved to dismiss the direct 
appeal and now opposes the granting of an appeal under 28 
US.C. 2255 on the grounds that this Court may not do by 
indirection what. it cannot do directly.* 

The Supreme Court in the Robinson case held that this Court 
waa without jurisdiction to entertain an appeal where notice of 
appeal was not filed within the time. prescribed by 37 (a) (2) of 
the F.R. Crim. P. In that case notice of appeal was filed eleven 
days after expiration of the time prescribed in the rule. The 
delay was due to @ misunderstanding as to whether the notices 
were to be filed by the respondents themselves or by their 
counsel (361 U.S. at 221). If the Supreme Court. had beem 
of the opinion that showing of excusable neglect in failing to 
file a timely notice of appeal was in itself sufficient to bring the 
petitioners under 28 U.S.C. 2255, it would have expressly so 
stated. Instead the Court, while recognizing the collateral 
remedies which are available to accomplish substantial justice, 
stated (361 U.S. at 229-230) : 

That powerful policy arguments may be made both 
for and against greater flexibility with respect to the 
time for the taking of an appeal is indeed evident. But 
that policy question, involving, as it does, many weighty 
and conflicting considerations, must be resolved through 
the rule-making process and not be judicial decisions. 
United States v. Isthmian S.S. Co., 359 US. 314. Tf, 
by that process, the courts are ever given power to 
extend the time for the filing of a notice of appeal upon 
a finding of excusable neglect, it seems reasonable to 
think that some definite limitation upon the time within 
which they might do so would be prescribed; for other- 


——— 

* Contrary to appellants’ statement (Br. 10), the District Court is only 
obligated to note an appeal under $7(a) (2) if a defendant, who is not 
represented by counsel, requests the Court to do s0. Nothing that was said 
at the time of the sentencing of these appellants indicated that either the 
Court or the attorneys thought an appeal should be allowed. 
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wise, as under the decision of the court below, many 

appeals might—almost, surely would—be indefinitely 

delayed. Certainly that possibility would unnecessarily 

produce intolerable uncertainty and confusion. What- 

ever may be the proper resolution of the policy question 

involved, it was beyond the power of the Court of 
. Appeals to resolve it. [Footnote reference omitted.] 
Such language expressly negates any intention on the part of 
the Supreme Court to extend relief under 28 U.S.C. 2255 to 
include those cases where the petitioners allege they did not 
directly appeal because of a failure of their counsel to file timely 
notice of appeal in the absence of some showing that there was 
“s real miscarriage of justice” (Hodges v. United States, supra, 
slip op. p. 4). 

- Brown v. Allen, 344 U.S. 443, 482-487 (1953), cited by appel- 
lants (Br. 14), is consistent with both the Supreme Court’s 
decision in the Robinson case and this Court’s decision in the 
Hodges case. In Brownv. Allen two of the petitionershad been 
convicted in the State of North Carolina on a charge of murder. 
The petitioners noted an appeal to the State Supreme Court 
which granted them sixty days in which to make and serve a 
statement of the case on appeal (344 U.S. at 484). Counsel 
did not serve this statement until 61 days had expired and the 
trial judge struck the appeal as out of time. This action pre- 
cluded an appeal as of right to the State Supreme Court (344 
U.S. at 485). In a habeas corpus proceeding brought in the 
Federal Courts, the petitioners challenged the conviction on 
Federal constitutional grounds, including the contention that 
the procedure for determination of the voluntariness of peti- 
tioners’ confessions was unconstitutional (344 U.S. 382-383). 
However, without reaching the constitutional issues, the Su- 
preme Court held that failure to use the state’s available 
remedy in the absence of some interference or incapacity bared 
federal habeas corpus. In so holding the Court noted that 
habeas corpus was not to be used “in lieu of appeal” (344 U.S. 
at 485) and that “[t]o show that time has passed for appeal is 
not enough to empower the Federal District Court to issue the 
writ” (344 US. at 487) 
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Appellant cites dicta in Brown v. Allen to the effect that 
“federal habeas corpus is allowed where time has expired with- 
out appeal when the prisoner is detained without opportunity 
to appeal because of lack of counsel, incapacity, or some inter- 
ference by officials” (Br. 14). However, it is clear from the 
cases cited to support this dicta (344 U.S, at 486, fn, 32), that 
the Court had reference to those situations where the defend- 
ants did not have counsel during trial (Johnson v. Zerbst, 304 
US. 458 (1938)), where the defendants plead guilty to murder 
without being advised of right to counsel (DeMeerleer v. Mich- 
igan, 329 U.S. 663 (1947)), and where the efforts by the defend- 
ants to appeal were obstructed by the state (Dowd v. Cook, 
340 U.S. 206 (1951)). 

In Smith v. United States, 88 U.S. App. D.C. 80, 187 F. 2d 
192 (1950), cert. denied, 341 US. 927 (1951), appellant sought 
to have his judgment of conviction vacated, pursuant to 28 
US.C. 2255, alleging that his conviction was invalid because 
it was based on coerced admissions. This Court, while recog- 
nizing that his allegations, if true, would have warranted a 
reversal on direct appeal, held that such a constitutional dep- 
rivation provided no basis for vacating a conviction under 
2255. Appellant has quoted language in this decision to the 
effect that “[t]he right of appeal may be frustrated in the ab- 
sence of counsel” (Br. 14). However, it is clear that this 
Court, as it so stated, had reference to “the constitutional guar- 
anty of right of counsel” (88 US. App. D.C. at 85, 187 F. 2d 
at 97), and not to the right of appeal which is not guaranteed 
by the Constitution (supra, pp. 8-11). In fact, unlike these 
appellants, Smith specifically claimed that no appeal had been 
available to him because his counsel had never mentioned the 
possibility and he [Smith] knew nothing about appeals (Vol. 
840, Records & Briefs, United States Court of Appeals, Smith 
v. United States, No. 10471, Joint Appendix, p. 78). Despite 
such an assertion, this Court found that there was no basis for 
relief under 28 U.S.C. 2255. 

In Mitchell v. United States, 103 U.S. App. D.C. 97, 254 F. 
2d 954 (1958), this Court denied a motion to vacate sentence 
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under 2255 where an allegation of ineffective assistance of coun- 
sel wasmade. The defendant contended that his trial counsel 
refused to appeal because the defendant could not pay him the 
fee. In its decision this Court stated (103 U.S. App. D.C. at 
97, 254 F. 2d at 954-955) : : 


It has been said that “failure to appeal may not be 
excused upon a mere showing of neglect of counsel.” 
Dennis v. United States, 4th Cir., 177 F.2d 195. Per- 
haps that statement is too broad. We need not now 
decide whether failure to appeal would be a denial of 
effective assistance, and would open a conviction to 
“collateral attack” under Section 2255, if there were 
plain reversible error in the trial. There was‘no such 
plain error in this trial. 

Similarly, on the basis of the record now before this Court, it 
is clear that there is no plain reversible error which would 
require this Court to open the conviction in order to avoid any 
“real miscarriage of justice” (Hodges v. United States, supra, 


slip op., p.4). 
CONCLUSION 


Wherefore, it is respectfully submitted the judgment of the 
lower court be affirmed. 


Outver GascH, 
United States Attorney. 
Cant W. BELcHER, 
Doris H. SPANGENBURG, 
Assistant United States Attorneys. 


APPENDIX 


The following “Supplemental Statement of Court-Appointed 
Trial Counsel for James N. Lewis” was filed with the Gov- 
ernment’s “Opposition to Petitioners’ Memorandum In Sup- 
port Of Petition for Leave to Appeal in Forma Pauperis,” 
Mise. 1212, filed April 28, 1959: 

I, T. Emmett McKenzie, court appointed attorney 
for James N. Lewis, in Criminal No. 569-57, do hereby 
incorporate this addition to my previous statement filed 
as a supplement to petitioner’s memorandum in sup- 
port of petition for leave to appeal in forma pauperis. 
In my previous statement I informed the Court that I 
did not consider taking an appeal and did not speak 
with the defendant, James N. Lewis, concerning the 
possibility of an appeal. I did not discuss an appeal 
with Lewis since I did not believe there was any basis 
for a successful appeal. Furthermore the defendant 
and the defendant’s family indicated that there was 
complete satisfaction with the outcome of the trial. The 
defendant was charged with rape and was convicted 
of the lesser offense of assault with intent to commit 
rape. From the overwhelming evidence adduced at 
trial, I felt that the verdict was as favorable as could 
be expected, and 80 informed the defendant. 

(S) T. Emmett McKenzie 
T. Exuerr McKEnziE, 
Attorney for Defendant. 


The following “Statement of Court-Appointed Trial Coun- 
sel For Theodore Simms” was filed with appellants’ “Memo- 
randum In Support of Petition For Leave to Appeal in Forma 
Pauperis,” Misc. 1212, filed April 20, 1959: 

I, Julius W. Robertson, was court-appointed trial 
counsel for Theodore Simms in the case of United States 
v. Simms et al., Criminal No. 569-57, in the United 

. (19) 
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States District Court for the District of Columbia. I 
represented this defendant at the trial and on sen- 
tencing. The District Court did not appoint me to 
take an appeal in this case. I talked with Theodore 
Simms about his right to appeal, but I told him that 
I would not undertake to prosecute such an appeal. I 
have never talked or conferred with Theodore Simms 
since the day of his sentencing. 
(S) Julius W. Robertson 
Jonros W. Roperrson. 
The following affidavits by appellant and counsel were filed 
with the appellant’s “Petition for Rehearing” in Hodges v. 
United States, No. 14,683, decided July 21, 1960: 

I, John E. Hodges, Defendant in the case of U.S. v. 
John E. Hodges, No. 569-56, depose and say the follow- 
ing: 

This is my first arrest on a charge other than for minor 
traffic violations. I am not versed in the law. I do not 
recall having any conversation whatsoever with Edward 
L. Carey or John L. Kilcullen concerning the taking 
of an appeal in my case. I did not know I had only ten 
days to appeal. Subsequently my wife, Charlotte 
Hodges visited me in Lorton, Virginia, and she men- 
tioned an appeal. It was at this time too late to file, 
however. I have not seen my wife for some time and I 
do not know her present occupation or address. 

I did not find out until later the actual time limit 
within which to appeal. This was when I discussed my 
legal situation with Mr. Sutherland Taylor and retained 
him as my attorney. Subsequently, Mr. Taylomfiled a 
motion under Title 28, Section 2255 of the United States 
Code. I retained Mr. Taylor as soon. as I possibly could 
after I had been convicted and sentenced. 

Joun E. Hopazs. 


Subecribed and sworn to before me this 3rd day of August, 
1959. My commission expires: 


Notary Public, D.C. 


21 


Arriants Edward L. Carey and John L. Kilcullen 
depose and say the following: 

We were requested by Charlotte Hodges to defend 
her husband, John E. Hodges, in the case of United 
States v. John E..Hodges, No. 569-56. We represented 
John Hodges in the Court at his trial We received no 
fee or compensation for this inasmuch as it was clear 
that neither Mrs. Hodges nor her husband were able to 
pay any fee. 

On April 15, 1957, after a jury trial which lasted five 
days, John Hodges was found guilty. On May 8, 1957, 
Hodges was sentenced by Judge Sirica to serve a term 
of four to fifteen years. We were present at the time 
that sentence was imposed. Immediately after sentence 
was imposed, John Hodges was removed from the court- 
room by the. U.S. Marshal and we did not have an 
opportunity to talk to him. 

We do not recall discussing the taking of an appeal 
with the Defendant, John Hodges, but after the sentenc- 
ing proceedings, we did talk to the Defendant’s wife, 
Charlotte Hodges, in the courtroom. At that time we 
advised her that we strongly felt that she should have 
John Hodges prosecute an appeal. She indicated that 
she would discuss it with her husband and would suggest 
that he request court-appointed counsel to present an 
appeal. We did not learn until some time later, after 
time for noting an appeal had expired, that John Hodges 
had not taken an appeal from his conviction. 

(S) Edward L. Carey 
Epwarp L. Carey. © 
(S) John L. Kilcullen 
Jonn L. Kicuulen. 
Subscribed and sworn to before me this 31 day of July, 1959. 
My Commission expires: July 31, 1962. 
(S) Currstine A. KATARSKI, 
Notary Public, D.C. 
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Summary 


{The appellants are seeking relief under 28 U.S.C. 
§ 2255 from an unappealed criminal conviction on the ground 
that they were impeded "by ignorance or otherwise" from 
pursuing an appeal. This Court's decision of February 23, 
1961, denied such relief on the ground that the appellants! 
failure to appeal the original conviction stemmed from satis~ 
faction with the outcome of the original trial and decision 
by their court-appointed trial counsel that no appeal would 
properly lie. 

Rehearing is requested because (1) this decision 
erroneously proceeds on a view of the case inconsistent with 
this Court's prior action herein and the District Court's 
prior finding that the appellants were deprived of an] appeal 
by excusable neglect, (2) the Court's statement herein of 
the duties of court-appointed counsel with regard to appeals 
revives an earlier overruled view of this Court that would 
deprive these and other indigents of the "representation [by 


counsel] in the role of an advocate" that the Supreme) Court 


has held is required, Ellis v. United States, 356 U.S. 674, 
675 (1958), and (3) even if these contentions were to) be 


rejected the recent grant of certiorari in the case of Hodges 
v. United States, 108 U.S. App. D.C. 375, 282 F.2d 858 (1960), 
29 U.S. Law Week 3241 (Feb. 21, 1961) makes it appropriate 
for this Court to withhold disposition of this case pending 
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the Supreme Court's disposition of Hodges just as this Court 
previously withheld disposition of the present case pending 
its own review of the Hodges case en banc. 


I. This Court gone District Court And The Government Has 


The opinion herein fails to relate several pro- 
cedural steps in this case "since they are immaterial to the 
problem now before us" and proceeds to define that problem 
as "whether or not appellants were impeded 'by ignorance or 
otherwise’ from pursuing an appeal from their convictions." 
(Slip Opinion, p. 2). That precise question has been answered 
affirmatively, even emphatically, by the procedural steps that 
the opinion fails to discuss. Those steps were as follow: 

(1) On December 3, 1958, the appellants filed a 
motion under 28 U.S.C. § 2255 to vacate unappealed sentences 
of from 5 to 15 years for conviction of assault with intent 
to commit rape under an indictment which charged rape. Follow- 
ing denial of that| motion without hearing the appellants sought 
leave to appeal here, and present counsel was appointed by this 
Court to represent the appellants and to submit a memorandum 
"directed to the single point that petitioners were impeded by 
ignorance or otherwise from pursuing and perfecting their 
appeal. See: Smith v. United States, 88 U.S. App. D.C. 80, 
187 Fed. 192." (Order of March 11, 1959, No. Misc. 1212). 


Stn" 


Present counsel responded with a memorandum alleging that the 


appellants had lost an opportunity of appeal to which) the Trial 
Court had said they were entitled--lost the opportunity because 
they were youthful, ignorant and without counsel during the time 
for noting an appeal. The Government replied in the vein of the 
present opinion herein, arguing that the failure to appeal was 
attributable to the defendants' and their families' satisfaction 
with the outcome of the trial and their appointed counsel's 
views that an appeal was not warranted. Attached to these fil- 
ings were the statements of trial counsel that form the entire 
basis of the Court's present conclusion that the appellants 

were not "impeded by ignorance or otherwise" from pursuing an 
appeal from their original conviction. Acting on these filings, 
this Court entered an order remanding the case to the District 
Court ". . . with directions to reconsider petitioners’ motion 
to vacate sentence in the light of papers filed in this court 
and to determine in a hearing whether petitioners' failure to 
file a timely notice of appeal was the result of excusable 
neglect. Robinson v. United States . . . " (Order of June 3, 
1959, in No. Misc. 1212). Thus this Court almost two years 

ago, on the basis of the same information relied upon in the 
instant decision, rejected the very position upon which the 
decision is now rested, i.e., that the statements of |trial 
counsel reveal that there was no merit to the claim that the 
appellants were wrongfully deprived of a deserved appeal. 
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(2) Following this Court's remand of June 3, 1959, 
the District Court set the matter for hearing on June 30, 1959. 
At that hearing the’ Government withdrew opposition to the appel- 
lants' motion and the District Court, in the presence of the 
prisoners, the United States Attorney, the former trial counsel 
and present counsel, found that the petitioners' failure to 
file a timely notice of appeal was the result of excusable neg- 
lect and allowed an appeal to be brought. (Nos. 15,300 and 
15,301, Joint Appendix p. 10). The Trial Court's finding of 
excusable neglect has never been excepted to or challenged 
prior to this Court's present opinion, though the appeal allowed 
by the District Court ultimately was dismissed because the 
Supreme Court meanwhile held in United States v. Robinson, 361 
U.S. 220 (1960), that direct appeal is not available where no 
timely notice of appeal has been filed even though the failure 


to file such a notice stemmed from excusable neglect. See 


Lewis and Simms v. United States, 107 U.S. App. D.C. 353, 278 
F.2d 33 (D.C. Cir. 1960). 
(3) Prior to dismissal of this previous appeal, and 


in anticipation thereof, the District Court entered an order 
permitting the present appeal by "denying" the appellants’ 
original Section 2255 motion "to the extent it has not been 
granted heretofore by this Court's allowance of appeals from 
the petitioners' original convictions." However, disposition 
of the present appeal was postponed by this Court pending dis- 
position of Hodges v. United States, 108 U.S. App. D.C. 375, 
282 F.2d 858 (1960). Following this Court's denial of relief 
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to Hodges, there followed the further briefing and argument 
in the present case, with the appellants urging that this 


Court's decision in the Hodges case did not preclude grant 


of relief here because these appellants, unlike Hodges, had 
been without counsel during the critical ten-day period follow- 
ing sentencing when an appeal had to be noted. Thereafter the 
Supreme Court granted certiorari in the Hodges case, 29 U.S. 
Law Week 3241 (Feb. 21, 1960), and four days later th¢ opinion 
herein was handed down. That opinion, as noted at the outset, 
now denies any similarity between this case and either Robinson 
or Hodges, and denies the appellants relief on the theory that 
there never was any "neglect" in this case in the first place. 
This theory simply cannot be squared with the prior history of 
this proceeding. 
II. The Decision Herein Erroneously Revives The View 
Ourt-Appointed counsel's Duties as Overru 
y e Supreme Cou e 8 Case. 

As indicated in the preceding section of this peti- 
tion, the appellants urge that the decision herein errs in 
asserting that the appellants had the "advice and judgment" of 
counsel during the ten days following sentencing when an appeal 
had to be noted: (1) counsel for Lewis said he "did not con- 
sider taking such an appeal" and flatly denied ever having 
spoken to the boy "concerning the possibility of appealing or 
the steps necessary to pursue and perfect an appeal,"| (2) 


counsel for Simms said that he had "never talked or conferred 


-6- 


with Theodore Simms! since the day of his sentencing" after 


having "talked with Theodore Simms about his right to appeal" 
and telling him "that I would not undertake to prosecute such 
an appeal,” and (3) both counsel correctly stated that they 
were not appointed by the District Court "to take an appeal." 

Even if it could properly be inferred from these 
statements that trial counsel continued to represent the ap- 
pellants after sentencing, contrary to the appellants' view, 
it must at least be clear that such representation was not of 
the sort that the Supreme Court has said is required. The 
decision herein says that "the question is simply whether the 
Constitutional right to counsel is denied when trial counsel 
are of the opinion that no grounds for appeal exist and so do 
not note an appeal" (Slip Opinion, p. 3) and answers the ques- 
tion by saying "we would consider intolerable a doctrine that, 
when counsel formulates a judgment that no appeal lies, and 
takes no appeal, the accused has thereby been deprived of the 
assistance of counsel in the Constitutional sense . . ." (Slip 
Opinion, p. 4). 


4 Copies of the complete statements of both court-appointed 
‘ial counsel are attached to this petition. Like the Court, 
present counsel does not impugn trial counsel in any way, for 
present counsel believes it clear from the record that trial 
counsel's commission to represent the appellants ended with 
the sentencing as these trial counsel pointed out, and there 
is no question but! that trial counsel ably and vigorously per- 
formed the task they were assigned by the Court, 1.e., repre- 
senting the appellants at the trial. = 


ae ee 


At the outset it is noteworthy that the statements 
of counsel relied on by the Court provide no support for the 
conclusion that trial counsel were "of the opinion that no 
grounds for appeal exist[ed]." Counsel for Simms gave no 
reason for his failure to note an appeal other than the state- 
ment that he had not been appointed to do so. He neither said 
nor implied that there were no grounds for appeal, and he could 
searcely have entertained any such view for, at the trial, he 
and counsel for Lewis had vigorously urged exclusion of the 
most damaging evidence in the case and the Judge in overruling 
their objection had said: 

"T feel that the issue is a 
sufficiently close one to justify the 

Court, if the defendants are found 

guilty in appealing in forma pauperis, 

I frankly think the issue is that 

close factually in this case." 1/ | 

Similarly, counsel for Lewis did not say that he 
saw "no grounds for appeal." Rather, he said he saw no "basis 
for a successful appeal," a quite different proposition. Here- 
in lies the Constitutional deprivation even under the Court's 
view that trial counsel failed to note an appeal because of 
their judgment that no appeal was warranted. The Supreme Court 


has made it abundantly clear that in pursuit of an appeal an 


indigent prisoner is entitled to counsel to advocate |the points 
| 


1/ The quotation is from pages 984 and 985 of the transcript 
of the trial. | 


of appeal available to him without regard to counsel's views 
of the merits of the appeal. In Ellis v. United States, 356 
U.S. 674 (1957), the Court said: 


"Normally, allowance of an appeal 
should not be denied until an indigent 
has had adequate representation by coun- 
sel. Johnson v. United States, 352 U.S. 
565. In this case, it appears that the 
two attorneys appointed by the Court of 
Appeals,’ performed essentially the role 
of amici curiae. But representation in 
the role of an advocate is required. If 
counsel is convinced, after conscientious 
investigation, that the appeal is frivo- 
lous, of course, he may ask to withdraw 
on that account. If the court is satis- 
fied that counsel has diligently investi- 
gated the possible grounds of appeal, and 
agrees with counsel's evaluation of the 
case, then leave to withdraw may be allow- 
ed and leave to appeal may be denied." 
(356 U.S. at 675). 


The decision herein that appointed counsel are not 
required to pursue appeals which they do not believe warranted 
but, rather, may refuse to advocate an indigent's available 
points of appeal without seeking leave of the appointing Court 
to withdraw from the case is a reversion to pre-Ellis case 
doctrine that cannot be squared with that case even assuming 
arguendo the Court's view that trial counsel here continued 


to represent the appellants after sentencing. 


Tit. his urt Should Not Den he ellants Relief While 
nh s Case Is Pend he Supreme Court. 


On the basis of the points raised in the foregoing 
sections of this petition, the appellants urge that they are 


entitled now to decision on the merits of their frustrated 
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original appeal, which has been briefed and argued to this 
Court. Only by this means--or by immediate release--can the 
violation of the appellants' Constitutional right to counsel 
for appeal be redressed. 
However, if this Court adheres to its view [that such 
relief is unavailable because of the decision in Hodges v. 
United States, 108 U.S. App. D.C. 375, 282 F.2d 858 (1960), 
it is urged alternatively that this case be held in abeyance 
pending disposition of Hodges by the Supreme Court now that 
certiorari has been granted in that case. See 29 U.S. Law 
Week 3241 (Feb. 21, 1961). This Court once before on its own 
initiative deferred decision in this case pending review of 


the Hodges case. That occurred during the interim between 
| 


the decision of the Hodges case by a panel of this Court and 
review of that case by the Court en banc. (See Order of April 
15, 1960, in No. 15,613). That action was a clear recognition 
of the similarity of the two cases in important respects and 
of the appropriateness of preserving these appellants' rights 
in this case pending review of an adverse decision in Hodges. 
The appellants urge the Court to follow this procedure again 
in the event the appellants' other contentions herein are 
rejected. 


Respectfully submitted, 


Alfred V. J. Prather 


I on 
ALFRED V. J. PRATHER 

701 Union Trust Building 
Washington 5, D. C. 


ttorney fo e ts 
ointment of this Court 


=~ 10) = 


AFFIDAVIT OF GOOD FAITH 


I hereby certify, as counsel in the above case, 
that this Petition for Rehearing En Banc (and) Petition 
for Rehearing is presented in good faith and not for delay. 


/3/ Alfred V. J. Prather 
ALFRED V. J. PRATHER 


Attorney for Appellants 
By Appointment of this Court 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing 
Petition for Rehearing En Bane (and) Petition for Rehearing 
has been delivered to Oliver Gasch, United States Attorney, 
United States Courthouse, Washington, D. C., this 10th day 
of March, 1961. 


/3/ Alfred V. J. Prather 


ALFRED V. J. PRATHER 
Attorney for Appellants 
By Appointment of this Court 


Statements of Trial Counsel 


"I, Julius W. Robertson, was court- 
appointed trial counsel for Theodore Simms 
in the case of United States v. Simms et a 
Criminal No. 569 - 57 in the United States 
District Court for the District of Columbi 
I represented this defendant at the trial 
and on sentencing. The District Court did 
not appoint me to take an appeal in this 
ease. I talked with Theodore Simms about 
his right to appeal, but I told him that I 
would not undertake to prosecute such an 
appeal. I have never talked or conferred 
with Theodore Simms since the day of his 
sentencing." 


* * * 


"I, T. Emmett McKenzie, was court- 
appointed trial counsel for James N. Lewis 
in the case of United States v. Lewis et 
al., Criminal NO. 569-57 in the United 
States District Court for the District of 
Columbia. I represented this defendant 
at the trial and on sentencing. The Dis- 
trict Court did not appoint me to take an 
appeal in this case. I did not consider 
taking such an appeal and I did not speak 
with James N. Lewis at any time prior to 
the expiration of the date for filing an 
appeal concerning the possibility of appea 
ing or the steps necessary to pursue and 
perfect an appeal." 


* * * 


"I, T. Emmett McKenzie, court appoint 
attorney for James N. Lewis, in Criminal N 
569-57 do hereby incorporate this addition 
to my previous statement filed as a supple 
ment to petitioner's memorandum in support 
of petition for leave to appeal in forma 
pauperis. In my previous statement I in- 
formed the Court that I did not consider tak- 
ing an appeal and did not speak with the 
defendant, James N. Lewis, concerning the 
possibility of an appeal. I did not discuss 


Appendix 
Page 2 


an appeal with Lewis since I did not 
believe there was any basis for a suc- 
cessful appeal. Furthermore the defend- 
ant and the defendant's family indicated 
that there was complete satisfaction with 
the outcome of the trial. The defendant 
was charged with rape and was convicted 
of the lesser offense of assault with in- 
tent to commit rape. From the overwhelm- 
ing evidence adduced at trial, I felt 

that the verdict was as favorable as could 
be expected, and so informed the defendant." 


